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Bnt there is one purpose for which, this exception, and its conclusion is forti- 

according to the principal case, books of fied by the earlier case of the City of 

science may be read in evidence, viz. : to Ripon v. Bittel (30 Wis. 619), decided 

contradict a witness who has testified in Wisconsin in 1872. 
concerning statements alleged by him John D. Lawson. 

to be contained in the book. The lead- St. Louis, Mo. 
ing case of Pinney v. Cahill, lays down 



Supreme Court of Illinois. 

CHICAGO, BURLINGTON AND QUINCY RAILROAD COMPANY v. 
JOHNSON, Administratrix. 

Negligence is the opposite of care and prudence — the omission to use the means 
reasonably necessary to avoid injury to others. 

To maintain an action for negligence, there must be fault on the part of the defend- 
ant, and no want of ordinary care on the part of the plaintiff. 

In their legal sense the words * ' ordinary negligence mean the want of ordinary 
diligence, and are to be distinguished from the words "slight negligence," which 
mean the want of great diligence, The doctrine of comparative negligence applies 
only to cases of slight negligence, and it is therefore error to instruct the jury that 
plaintiff though guilty of ordinary negligence may yet recover if his negligence was 
slight in comparison with defendant's gross negligence. 

The speed of a railway train is a subject upon which any one is entitled to express 
an opinion, the jury being presumably able to estimate such opinion for what it is 
worth. 

Error to Kendall county. 

The opinion of the court was delivered by 

Scholfield, J. — The declaration contaius two counts. In the 
first, the allegation is general that the defendant negligently drove 
and managed its locomotive, etc. In the second, the negligence 
alleged is in driving its engine, etc., at a rate of speed prohibited 
by an ordinance of the town of Piano. 

At the time he received the fatal injury, plaintiff's intestate was 
in the employ of a firm engaged in the manufacture of the Marsh 
Harvester, at the shops of the company of that name at Piano. 
For the convenience of those in charge of these shops, a switch 
had been laid on the grounds of the Marsh Harvester Company, 
connecting with defendant's main track, which was used by those in 
charge of the shops for unloading materials shipped to the shops 
and for loading machines to be shipped from the shops. In one of 
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the buildings used for shops, was a saw room, the door of which 
opened towards this switch, and within ten or twelve feet of it. It 
was the duty of plaintiff's intestate, in conjunction with several 
others, to take lumber out of the saw room by that door and across 
the track to another part of the grounds of the Harvester Company. 
While thus occupied, and as he was passing over this switch with a 
load of lumber on his shoulder, one of the defendant's trains, which 
was being backed along the side track, struck and instantly killed 
him. 

The evidence tended to show that the defendant did the switch- 
ing for the shops twice a day, at fixed regular hours, which were 
generally known to the employees in and about the shops ; that the 
deceased had been engaged in the performance of the duties that 
he then was performing, for several months ; that others saw the 
approaching train and gave him warning ; and that by looking in 
the proper direction the train could have been observed in time to 
have avoided the injury. As to the weight of this evidence, it is 
not our province to express any opinion. It is sufficient to state 
there was evidence of this tendency before the jury. There was also a 
conflict in the evidence as to the rate of speed at which the train was 
moving, some evidence tending to show that it was less than that 
allowed by the ordinance of the town of Piano, and some tending 
to show that it was greater. Among other instructions given by 
the court at the instance of the plaintiff, were the following : 

1. The jury are instructed that the fact that a municipal cor- 
poration by ordinance prohibits the running of engines, locomotives 
and railway trains at a certain rate of speed, as for example, six 
miles an hour through its corporate territory, does not warrant or 
license the running of such trains at such rate of speed. It is the duty 
of those having the. management and control of such engines, loco- 
motives and trains to conform the rate of speed to the safety of the 
public at all places where such a rate of speed would probably 
cause the death of individuals, or endanger their personal safety. 
If, therefore, the jury believes from all the evidence in this cause, 
that the defendant at the time, and on the said side track where 
said Johnson was killed (if the proof shows that Johnson was killed 
on the side track in question) was running its said train of cars and 
locomotive at a rate of speed dangerous to the personal safety of 
those whose right and privilege it was to cross the said side track, 
and that by reason of such dangerous rate of speed of said loco- 
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motive, engine and cars, plaintiff's intestate, while in the exercise 
of reasonable prudence and care, was struck, run over and killed 
by said defendant, the verdict should be for plaintiff, and the jury 
should so find. But if the jury believe from the evidence that 
Johnson did not exercise ordinary care, yet that Johnson's negli- 
gence was slight, and that the negligence of the defendant was 
gross in comparison with each other, then the plaintiff must re- 
cover, and the verdict must be for the plaintiff. 

2. The court instructs the jury that railroad companies in cities 
and thoroughfares where there are many persons frequently pass- 
ing over their tracks, are under legal obligations to regard the 
safety of such persons, and must conduct their trains and regulate 
their speed with reference to the safety of the public at such places 
or be liable for damages resulting from such negligence or wilful- 
ness. If, therefore, the jury believe from all the evidence in this 
cause, that the said Christian L. Johnson was killed by said defend- 
ant, its agent or employees, without negligence on his part, by reason 
of the rapid and unlawful running of one of its trains, as in plain- 
tiff's declaration charged, the verdict should be for the plaintiff. 
But, if from all the evidence it should appear that Johnson was 
not exercising ordinary care, yet the plaintiff may recover, 
if Johnson's negligence was slight, and that of defendant was 
gross in comparison with each other, and the verdict must be for 
plaintiff 

3. The jury are instructed that if they believe from all the evi- 
dence in this cause that at the time of the alleged killing of the 
said Christian L. Johnson, the said killing took place at and within 
the corporate limits of the town of Piano, in the county of Kendall 
and state of Illinois, and that at said time there was in force a valid 
ordinance in said incorporated town, prohibiting the running in the 
corporate limits of said town, at a greater rate of speed than six 
miles per hour, locomotives, engines and freight trains, and if the 
jury further believe from all the evidence in this cause, that at 
said time and place, the defendant was running one of its engines 
with cars attached, at a greater rate of speed than was permitted 
by said ordinance, and that by reason of such unlawful rate of 
speed, if such speed is shown by the proof, the said Johnson, with- 
out fault or negligence on his part, was killed, the verdict of the 
jury should be for the plaintiff, but if from all the evidence in this 
cause it appears the plaintiff's intestate, Johnson, was not exercis- 
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ing ordinary care, yet the plaintiff may recover, provided the jury 
believe that Johnson's negligence was slight, and the negligence 
of the defendant gross in comparison with each other, then the ver- 
dict must be for plaintiff. 

The doctrine has been announced, and often, reiterated in this 
court, that in order to authorize the plaintiff to recover on the 
ground of the mere negligence, as distinguished from the wilful 
tort of the defendant, it must appear that the party injured exer- 
cised ordinary care, such as a reasonably prudent person will always 
adopt for the security of his person or property, to avoid the injury 
complained of. In the Jacob's Case, 20 Ills. 488, where the doc- 
trine of comparative negligence was first announced, one of the 
rulings is: "To maintain an action for negligence, there must be 
fault on the part of the defendant, and no want of ordinary care 
on the part of the plaintiff." And so it was ruled in C, B. $■ Q. 
Railroad Co. v. Hazzard, 26 111. 375 ; C, B. # Q. Railroad Co. 
v. Dewey, Adm'r, Id. 255 ; 111. Central Railroad Co. v. Simmons, 

38 Id. 242 ; Chicago and Alt&n Railroad Co. v. Gretzner, 46 Id. 
76 ; C. $ JST. W. Railroad Co. v. Sweeney, 52 Id. 325 ; C, B. $ 
Q. Railroad Co. v. Bamerellet ah, 81 Id. 450 ; C, B. £ Q. Rail- 
road Co. v. Lee, 68 Id. 580. In the case last cited, it was said, 
after stating the rule of comparative negligence : " It is an essen- 
tial element to the right of action in all cases, the plaintiff or party 
injured must himself exercise ordinary care, such as a reasonably 
prudent person will always adopt for the security of his person or 
property. There are, and there can be no degrees of gross negli- 
gence. The cases all go to the length of holding where a party 
has been injured for the want of ordinary care, no action will lie 
unless the injury is wilfully inflicted. See also, St. L., A. fi T. 
H. Railroad Co. v. Manly, 58 111. 300. 

These instructions, it is to be borne in mind, relate to the law 
of negligence, which according to the generally approved definition 
of Alderson, B., in Blyih v. Birmingham Water Works Co., 11 
Exch. 784, " is the omission to do something which a reasonable 
man, guided upon those ordinary considerations which ordinarily reg- 
ulate the conduct of human affairs would do, or doing something 
which a prudent and reasonable man would not do. See Railroad 
Co. v. Jones, 95 U. S. (5 Otto) 439, or, according to the more terse 
definition of this court in Q-. W. Railroad Co. v. Haivorth et al., 

39 Ills. 353 : " The opposite of care and prudence ; the omission 
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to use the means reasonably necessary to avoid injury to others." 
When there is a particular intention to injure or a degree of wil- 
ful and wanton recklessness which authorizes the presumption of 
an intention to injure generally, the act ceases to be merely negli- 
gent, and becomes one of violence or fraud. 

" In negligence, there is no purpose to do a wrongful act or to 
omit the performance of a duty :" Gardner v. Heartt, 3 Denio 
236-7. " Negligence, even when gross, is but an omission of duty. 
It is not designed and intentional mischief, although it may be 
cogent evidence of such an act :" Tonawanda Railroad Co. v. 
Hunger, 5 Denio 267. See also Wharton on Neg., sects 1, 2 and 
3. In holding the plaintiff may recover in an action for negligence, 
notwithstanding he has been guilty of contributive negligence, 
where his negligence is but slight and that of the defendant gross 
in comparison with each other, it must of course be understood the 
terms " slight negligence " and " gross negligence " are used in 
their legal sense as denned by common-law judges and text writers, 
for otherwise the terms would convey no idea of a definite legal 
rule as defined by those judges and writers. These terms express 
the extremes of negligence. 

Beyond gross or less than slight, there is no degree of negli- 
gence. "Gross gross," "grosser gross," and "grossest gross," 
and "slight slight," " slighter slight," and "slightest slight," are 
absurd, and in a legal sense impossible terms. What is less than 
slight negligence the law takes cognisance of, as a ground of action, 
and beyond gross negligence, the law, while recognising there may 
be liability for a trespass because of a particular intention to do 
wrong, or of a degree of wilful and wanton recklessness, which 
authorizes the presumption of a general intention to do wrong, 
recognises no degree of negligence. The definition of gross neg- 
ligence itself proves that it is not intended to be the subject of 
comparison. It is "the want of slight diligence." Slight negli- 
gence is " the want of great diligence, and intermediate there is 
ordinary negligence which is defined to be the want of ordinary 
diligence ": Story on Bail., sect. 17, Shear. & Red. on Neg. (2d 
ed.) sects. 16, 17 ; Cooley on Torts 631 ; C, M. $■ T. Railroad Co. 
v. Roekafellow, 17 Ills. 541. In applying the measure of slight and 
gross negligence to the acts of the respective parties charged to 
have been negligent, it is, of course, always to be held in remem- 
brance that the term "negligence" is, itself relative, and its 

Vol. XXXI.— 16 
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application depends on the situation of the parties and the degree 
of care and vigilance •which the circumstances reasonably impose : 
Cooley on Torts 630. The question therefore, in the present 
instance, related to the measure of care under the circumstances 
shown by the evidence to have existed, imposed upon the respective 
parties. It was to that measure of care that these instructions 
related ; and if they had related to any other they would for that 
cause alone have been erroneous. The word " diligence" as used in 
the definitions of the degrees of negligence to which we have 
referred is synonymous with " care." This is shown by the text 
in Story, immediately following the definition quoted. It is there 
said : " For he who is only less diligent than very careful men, can 
not be said to be more than slightly inattentive ; he who omits 
ordinary care, is a little more negligent than men ordinarily are ; and 
he who omits even slight diligence fails in the lowest degree of pru- 
dence and is deemed grossly negligent." It can not, then, legally 
be true that where the plaintiff fails to exercise ordinary care, and 
the defendant is guilty of negligence only, that the plaintiff's neg- 
ligence is slight, and that of the defendant gross in comparison with 
each other. We have seen the measure is to be applied with 
reference to the rights, duties and obligations of the respective par- 
ties, under the peculiar circumstances in evidence. Whether, there- 
fore, the plaintiff has failed to exercise ordinary care, is to be 
determined (and there can be no presumption utider these instruc- 
tions otherwise), with reference to his rights, duties and obligations, 
and the rights, duties and obligations of the defendant, under the 
peculiar circumstances here in evidence. Being thus determined 
that he has failed to exercise ordinary care, the legal conclusion is 
he is guilty of ordinary negligence. The utmost degree of neg- 
ligence merely (and it is of this only, and not of trespasses or 
other wrongs that the instructions speak), of which the defendant 
can be guilty, is gross negligence. 

The plaintiff's negligence, then, by the very terms employed 
is ordinary, and that of the defendant gross in comparison with 
each other. The language employed, in effect, says, although as 
to this particular act, the plaintiff was guilty of ordinary negligence, 
and the defendant guilty of gross negligence, still if the jury 
believe the plaintiffs negligence was slight, that is, that it was not 
what the very terms employed admits it to have been, and that of 
the defendant gross, in comparison with each other, they will find 
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the defendant guilty, etc. Surely it needs no demonstration that 
if as to a particular act the negligence of the plaintiff was ordinary 
and that of the defendant gross, their relation is not changed by 
comparing them with each other. The same evidence that deter- 
mines the one is gross and the other ordinary fixes their relative 
degrees with reference to each other. 

It seems to be thought what is said in Stratton v. Street City 
Horse Railway Co., 95 111. 25, in criticising certain instructions 
there given, sustains the ruling below in regardto these instructions. 
This is a misapprehension. In those instructions it was said a 
failure to exercise ordinary care was gross negligence ; and in one 
it was said no action would, lie if the plaintiff failed to exercise 
ordinary care unless the defendant wilfully inflicted the injury. 
We have before herein shown both these positions to be inaccurate. 
The failure to exercise ordinary care is only ordinary negligence; 
and although a plaintiff might not exercise ordinary care, yet the 
defendant would be liable for injuring him, if his act causing in- 
jury was so Wilfully and wantonly reckless as to authorize the 
presumption of an intention to injure personally, notwithstanding 
he might have had no special intention to injure the plaintiff. 

These instructions are clearly erroneous in the respect pointed 
out, and might necessarily have misled the jury as to the doctrine 
of comparative negligence. There is in them moreover a manifest 
attempt to connect discordant propositions, which always tends to 
confusion. Attempts to blend separate and distinct legal proposi- 
tions in the same sentence or paragraph usually causes error in 
that it tends to confuse and mislead, and should be avoided. 

The objection taken to the admission of. evidence with regard to 
the speed of the train, is not tenable. . This is clearly a subject 
upon which any one is entitle to express an opinion, the jury being 
presumably able to estimate it for what it was worth. Nor can we 
say that the evidence of the property of the family of the deceased 
did any harm, although it was, technically, erroneous to admit it. 
In a future trial this error can and should be avoided. 

For the error in giving the 1st, 2d and 3d of the plaintiff's in- 
structions, the judgment is reversed and the cause remanded. 

Separate opinion by 

Dickey, J. — I concur in the judgment rendered in this case. 
While the evidence tends to charge the defendant with palpable 
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negligence, still, in my judgment, there is no evidence tending to 
show gross negligence on the part of defendant, and the turning 
question in the case in fact seems to be, whether the plaintiffs intes- 
tate used ordinary care. In such a case I think it error to submit 
to the jury the rule of law as to comparative negligence. On this 
ground the judgment ought to be reversed. 

There is, however, a line of thought in the opinion prepared by 
Mr. Justice Scholfield, which I think a departure from the law 
as laid down by this court ever since the decision of the Jacobs 
Case, in 20 111. 488. 

I do not think that the terms " slight negligence," and " gross 
negligence," as used in the opinion delivered in the Jacobs Case, 
and in the long series of cases which have followed that case, were 
used in the sense of the definitions quoted from Story, in his trea- 
tise on bailments. That author, in the same work, says : " There are 
infinite shades of care or diligence, from the slightest momentary 
thought, to the most vigilant anxiety. There may be a high degree 
of diligence, a common degree of diligence, and slight degree of 
diligence." He defines "ordinary diligence" as "that degree of 
diligence which men in general exert in respect to their own con- 
cerns." He defines " extraordinary diligence " as " that which 
very prudent persons take of their own concerns." And he says 
" slight diligence " is " that which persons of any prudence at all 
take of their own concerns." All this is readily understood — is 
in harmony with the common meaning of the words used ; but when 
he says, in sect. 17, that " ordinary negligence " may be defined to 
be " the want of ordinary diligence," and " slight negligence " to be 
" the want of great diligence," and " gross negligence " to be 
"the want of slight diligence," he surely does not give to these 
phrases the meaning in which they are used in a common or popu- 
lar sense, or the meaning in which they have generally been used 
by this court in the Jacobs Case, and other kindred cases ; nor 
does he give the meaning which would naturally be adopted by a 
jury in giving effect to an instruction given by the court. Giving 
the words their popular sense, it would rather seem that ordinary 
negligence would be such negligence as men of common prudence 
indulge in, which betokens only the exercise of ordinary care, and not 
the want of ordinary care, as is suggested. This, where the law 
requires only ordinary care, is not negligence at all, for in law neg- 
ligence is always faulty. It is the failure in some degree to use 
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that care which the law requires under the circumstances. In a 
case where the law demands only the use of ordinary care, and 
ordinary care is actually exercised, there is in law no negligence 
whatever. In such case it is not true that the want of great dili- 
gence is in law slight negligence. In the popular sense of the words, 
slight negligence is a slight want of the care which the circumstances 
demand. A man obviously, therefore, may in such case fail slightly 
to use ordinary care, and in the popular sense of the words he 
would be guilty of slight negligence, and only slight negligence, 
and this, although he did not do all that ordinary care required. 
And so of " gross negligence." Its popular meaning is a very great 
failure to use the care which the law requires. It is not essential 
to gross negligence that there- shall be an utter want of care, or, 
in the language of Story, "the want of" even "slight diligence." 
The exercise of slight diligence, where the highest degree of care 
is by law required, may still leave the party guilty of gross negli- 
gence — that is, guilty of a very great failure to exercise the high- 
est care. 

Nor do I concur in the dicta which say there are and can be no 
degrees in gross negligence, and no degrees in slight negligence. 
Q'he adjectives "slight," and "gross," seem tome to be capable 
of comparison, as most adjectives are. I see no absurdity in say- 
ing " gross," " more gross," " most gross," or " gross" " grosser," 
"grossest," or "slight," "more slight," "slightest." In fact, in 
the quotation supra, from Story, he speaks of " infinite shades of 
care," from the "slightest" momentary thought to the "most vig- 
ilant solicitude." In fact, the imperfection of these definitions of 
Story leads Cooley, in his work on Torts, page 630, to say of this 
classification, that it " only indicates that under the special circum- 
stances great care or caution was required, or only ordinary care, 
or only slight care;" and to add, "if the care demanded was not 
exercised, the case is one of negligence." The terms," slight neg- 
ligence," or "moderate negligence," or "gross negligence," do not 
indicate offences of a different nature, but different degrees in 
offences of the same nature. 

I think, therefore, there may be cases in which it may be legally 
true that the plaintiff has failed in some degree to exercise ordinary 
care, and that in the same case the defendant has been guilty of 
gross negligence wherein the plaintiff's negligence may be slight — 
that is, may consist of a slight failure to use ordinary care — and 
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that of the defendant gross in comparison therewith. To my mind 
the proposition that a plaintiff's negligence is slight, is not incom- 
patible with the proposition that he has failed in some degree to use 
ordinary diligence. 

I pursue this discussion no further here, for the reason that in 
my judgment the propriety of adopting in this connection Mr. 
Story's definitions, is a question which does not come in judgment 
in this case. 



Perhaps the best definition of negli- 
gence that has come to the writer's 
notice, is that of Judge Cooley in his 
work on Torts (p. 630), where he defines 
negligence in a legal sense to be no more 
nor less than " the failure to observe, for 
the protection of the interests of another 
person, that degree of care, precaution 
and vigilance which the circumstances 
justly demand, whereby such other per- 
son suffers injury." To the same effect 
are the words of Wili.es, J., in Grill v. 
General Iron Screw Colliery Co., L. R., 
1 C P. 612, who said : " Confusion has 
arisen from regarding negligence as a 
positive instead of a negative word. It 
is really the absence of such care as it 
was the duty of the defendant to use." 

Negligence is usually divided into 
three degrees — slight, ordinary and gross 
negligence. Ever since the decision of 
the leading case of Coggs v. Bernard, 2 
Ld. Raym. 909, in which Lord Holt 
defined these different degrees, these 
terms have been used by the majority of 
judges and text writers as a convenient 
mode of describing the degree of respon- 
sibility for the failure to observe that 
degree of care which constitutes negli- 
gence. See Story on Bailments, sect. 
17 ; Shear. & Red. on Ncg., sects. 16, 
17, and cases there cited ; Giblin v. 
McMullen, L. R., 2 P. C. 317, 336, pel- 
Lord Chelmsford ; Moffalt v. Bate- 
man, 3 Id. 115. 

The propriety of this classification has, 
however, been questioned in a number 
of modern cases and by several learned 
text writers. Thus in Wilson v. Brett, 



11 M. & W. 113, Baron Rome re- 
marked that he " could see no difference 
between negligence and gross negligence ; 
that it was the same thing with the ad- 
dition of a vituperative epithet." In 
Hunter v. Dibbin, 2 Q. B. 646, 661, 
also, Lord Denman, C. J., said: "It 
may well be doubted whether, between 
gross negligence and negligence merely, 
any intelligible distinction exists." See 
also, Grill v. General Iron Screw Col- 
liery Co., L. R., 1 C. P. 600, 612; 
Austin v. Manchester, frc, Railway Co., 
10 C. B. 474 ; Beal v. S. Devon Sail- 
road Co., 3 II. & C. 337 ; Perkins v. JV. 
Y. Cent. Railroad Co., 24 N. Y. 206 ; 
Wells v. A'. Y. Cent. Railroad Co., Id. 
181 ; Smith v.N. Y. Cent. Railroad Co., 
Id. 241 ; Steamboat New World v. King, 
16 How. 474 ; Briggsv. Taylor, 28 Vt. 
185 ; Milwaukee, frc, Railroad Co. v. 
Arms, 91. U. S. 494 ; Cass v. Boston $• 
L. Railroad Co., 14 Allen 448 ; Gill v. 
Middleton, 105 Mass. 479; Lane, v. 
Boston Sr -A- Railroad Co., 112 Mass. 
455 ; Evans on Agency *237, 238 ; 
Cooley on Torts 630. With reference 
to this subject the learned author last 
cited says : " Some writers classify neg- 
ligence as gross negligence, ordinary 
negligence and slight negligence ; but 
this classification only indicates this : 
that under the special circumstances 
great care and caution were required, or 
only ordinary care, or only slight care. 
If the care demanded was not exercised, 
the case is one of negligence, and a legal 
liability is made out where the failure is 
shown." Mr. Evans also says (*237) : 
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' ' The expression (gross negligence) has 
no fixed and certain meaning as an ac- 
curate test of liability, and it would be 
well if it were abolished." Again, on 
page *238, he says : " The confusion 
would be entirely got rid of, if we said 
that every agent is liable for a breach of 
duty, and considered the liability of the 
agent by reference to his duties, and the 
amount of care, diligence and skill re- 
quired of him by law." From these 
authorities it will be seen that there is a 
growing tendency to discard the division 
of negligence into three degrees as above 
stated ; and indeed it seems, to say the 
least, to be an inaccurate use of lan- 
guage to transfer to the term negligence, 
those epithets which only have force 
when applied to the degree of care re- 
quisite under the particular circum- 
stances of the case. 

As respects the doctrine of contributory 
negligence, the general rule of the com- 
mon law is, that " one whose negligence 
concurs with that of the other party, or 
contributes to the injury complained of, 
cannot recover. Both being guilty of 
negligence, they are the common authors 
of what immediately flowed from it, and 
it was not a consequence of the negli- 
gence of either. The court cannot ac- 
curately, and will not undertake to, 
discriminate between them as to the 
extent of the negligence of each, and 
the share of the result produced by each. 
Neither, therefore, can allege against the 
other any wrong', and without a wrong 
there can be no legal injury:" Moak's 
Underhill on Torts 280. " In a court 
of common law the plaintiff has no 
remedy if his negligence, that is, if h!s 
want of ordinary care, in any degree, 
contributed to the injury. Where, 
therefore, the catastrophe was the result 
of the mutual and concurring negligence 
of the plaintiff and defendant, the plain- 
tiff cannot recover damages ; for ' the 
law has no scales to determine in such 
cases, whose wrong-doing weighed most 
in the compound that occasioned the 



mischief.' The reason why, in cases 
of mutual concurring negligence, neither 
party can maintain an action against the 
other, is not that the wrong of the one is 
set off against the wrong of the other ; it 
is that the law cannot measure how 
much the damage suffered is attributable 
to the plaintiffs own fault. If he were 
allowed to recover, it might be that he 
would obtain from the other party com- 
pensation for his own misconduct. It is 
obvious, then, that it can make no dif- 
ference against whom his fault was pri- 
marily committed. If he has suffered in 
consequence of his own fault, the law 
gives him no remedy :' " 2 Thomp. on 
Neg. 1146. In addition to the authorities 
above quoted, see Shearm. & Rcdf. on 
Neg., sect. 25 ; Cooley on Torts 672, 
674 ; Whart. on Neg., sect. 300, and 
cases cited. 

Although the rule above stated seems 
founded upon common sense, and is sup- 
ported by the overwhelming weight of 
authority, as will be apparent upon 
consulting the large number of cases cited 
in the notes to the above authorities, there 
are two or three states, and among them 
Illinois, where this rule has been departed 
from. The early Illinois case of Aurora 
Branch Railroad Co. v. Grimes, 13 III. 
585, was in accord with the general rule ; 
but by the case of Galena, Sec, Railroad 
Co. v. Jacobs, 20 111. 478, and a long 
scries of subsequent cases, the rule in 
that state is firmly settled as follows : 
" The degrees of negligence (of the 
plaintiff and defendant) must be meas- 
ured and considered ; . and wherever it 
shall appear that the plaintiffs negli- 
gence is comparatively slight, and that 
of the defendant gross, he shall not be 
deprived of his action." See the subse- 
quent cases collated, and the rule they 
lay down, criticised in 2 Thomp. on Neg. 
1168; Cooley on Torts 676; Shearm. 
& Rcdf. on Neg., sect. 37 ; Whart. on 
Neg., sect. 334. A similar rule appears 
to have been adopted in Kansas : Union 
Pacific Railroad Co. v. Rollins, 5 Kans. 
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167 ; Caulkins v. Mathews, Id. 191 ; 
Sawyer v. Sauer, 10 Id. 466 ; Kansas 
Pacific Railroad Co. v. Pointer, 14 Id. 
37. As to the rule in Georgia, the case 
of Augusta, Sec, Railroad Co. v. Mc- 
Elmurry, 24 Ga. 80, lays down substan- 
tially the same rule as prevails in Illinois 
and Kansas. See also, City of Rome v. 
Dodd, 58 Geo. 238. The latest case 
upon the subject in Georgia that has 
come to our notice is that of the Atlanta, 
frc, Railroad Co. v. Wyley, 65 Ga. 121, 
where in an action against a railroad 
company for injury to personal property 
in charge of the plaintiff's agent, the 
rule was laid down that if the accident 
occurred wholly by the agent's fault, 
there could be no recovery ; if by the 
mixed fault of the agent and the com- 
pany, there could be a recovery, but di- 
minished in proportion to the agent's 
fault ; if wholly by the fault or negli- 
gence of the company, then there could 
be a recovery of full damages, a rule 
which seems to be a modification of the 
rule in admiralty, but which seems to 
have been adopted by no other court of 
common law. See 2 Thomp. on Neg. 



1146, 1165. By these cases the law in 
Georgia upon this important point does 
not seem to be placed upon a basis either 
stable, as regards uniformity of decision, 
or satisfactory, as regards reason. 

As respects the decision in the princi- 
pal case upon the subject of contributory 
negligence, granting the premises the con- 
clusion is logical and correct. We have 
shown, however, that the rule adopted in 
Illinois is opposed by the great weight 
of authority elsewhere. It seems, also, 
to be equally opposed to sound principle, 
if we adopt as correct the legal defini- 
tion of negligence given in the principal 
case arid the leading treatises upon neg- 
ligence. The rule, however, having 
long been well settled upon authority in 
that state, no other decision than that 
rendered in the principal case could well 
have been arrived at, without over- 
turning a long line of precedents, a 
thing which it is rarely desirable to do. 
The remedy in such a case, if one is 
necessary, should be sought by legisla- 
tive action. 

Marshall D. Ewbll. 

Chicago. 



Supreme Court of Tennessee. 
LOUISVILLE & NASHVILLE RAILROAD CO. v. JANE E. WEAVER. 

The receipt of goods by a common carrier directed to a place beyond the terminus 
of the carrier's line, without any limitation of responsibility, is prima facie evidence 
of an undertaking to cany the goods to the place to which they are directed, and 
renders the carrier liable for their carriage to that point. 

A carrier undertaking without any limitation of responsibility, to carry the bag- 
gage of a passenger, and giving a check therefor to a given point beyond the ter- 
minus of the carrier's line, becomes liable for the carriage of such baggage in the 
same way, and to the same extent as the carrier of goods, although the passenger, 
whose baggage is thus checked, may purchase and travel upon a coupon ticket. 

Where, therefore, the defendant, a common carrier, sold to the plaintiff tickets 
for herself and family for transportation by railroad from Memphis, Tenn., to San 
Francisco, California, each ticket having separate coupons for each carrier over 
whose road the route lay, and gave plaintiff a check for the carriage of her baggage 
to Omaha, and a loss of baggage occurred before reaching Omaha, but after leaving 
defendant's own road, the defendant was held liable for the loss. 



